IK THE UKITED STATES COUEl’ OF APPEALS 
FOn THE DISTRICT OF COLlTffllA CIRCUIT 




Bo. 72-2186 



MEI^OEAWDU!-f COBCESITHTG THE EFFECT OP 
WEIS DERG V. DEPAKTk'EIir OF JUSTICE 

This aaaorajidusa 1b in response to the order of Sfovesiber 
1973> therein this Coiirt requested "aesioranda froa the parties 
concerning the effect on this case of the Court's recent en " ’ 

banc decision in yglsbei\g v. Der^ertisent of Justice, Ko. 71-1026 
- (October 24, 1973)*" Wo would note at the cutset, however, 

that In our view the SWAP reports arc exempted from disclosure 
not only by Excerption 7, but also by the other exeniptlons 
■ raised in our briefs, particularly Exenrptlon 3 , and that, 
therefore, it is not necessary for this Court to reach the 
issue Involving Exer^tion 7* 

In Weisberg , this Court established that the docuaients 
are protected frcsa disclosure by Exerqjtion 7 If it is deter- 
mined that they "were investigatory in nature" and ’Sasre 

1/ This decision will be cited as Weisberg , slip op., p. . 
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compiled for law enforcenent purposca." Kelabertr* slip op,, 
p* 6m Once it is determined that the documents sought ore 
contained in such a file, they are exersot, and it is not 
necessary to engage In any ”halanclng'' or to establish any 
further elements to invoke the exemption, , estahlish 
any further that each document in the file is separately pro- 
tected by Exemption 7« Moreover, In Weisberg, this Court 
specifically rejected the test contained in the original 
panel decision that the government had to establish the 
nature of some harm which was likely to result from public 
disclosure of the files. See Welsberg, slip op., pp, 18-23, 
(Bazelon, C.J., dissenting). In addition, I-Telsberg rejects - 
the notion that Exemption 7 applies only to "open" files and 
that there must be a concrete prospect of future enforcement 
proceedings. Accordingly, in coses in which Exemption 7 is 
Invoked, the Judicial inquiry is limited to determining whether 

..the agency's classification of the materials as an investiga- 

2 / 

tive file compiled for law enforcement puiposes is proper, 
Welsberg; , slip op., p, l4. 

2/ As a result of the ^ banc decision in We is berg and Asnin 
V. Department of defense, Jfo. 72-214? (Kovember 20, "^973), 
which" also supports our position, plaintiffs* argument on 
Exemption 7 is virtually stripped of authority. Moreover, 
plaintiff sought to distinguish Frankel v. S.S.C , , 46o F. 2d 
l46 (C.A, 2, 1972 ), and Evans v. Denar tment of Transportation, . 
446 F, 2d 821 (C.A. 5, 1974 ) > upon hhicii ue rely, so’ as" to ^ ' 
limit the purposes underlying Exemption 7. This Court, how- 
ever, has held that Frankel ana Evans correctly set out the 
purposes of Exemption fl Felsberg, ' slip op,, pp. 6, 7j Aspin, 
slip op,, pp. 12 - 13 . 
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The record in this case supports cur vie;? that the SWAP 
reports are "Investigatory files conpiled for Isja enforcement 
purposes," We pointed out in our main brief, p. 26, n. 13 j 
that one of the objectives of a SWA? report is to determine an 
operator's compliance taith F.A,A. regulations; that while SW\? 
teams do not pi’oeess violations, the SWAP reports are trans- 
mitted to the district offices end those offices have the 
responsibility to datenaine whether s violation occurred and 
the course of enforcement action; and that the possible courses 
of action are a Letter of Correction, Safety Compliance Notice, 
Certificate action, or civil penalty. Accordingly, we submit 
that the SilAP reports ere properly charseterized as investiga- 
tory files compiled for law enfcrceraant purposes and are, 

therefore, under Wclsberg, exemnt from disclosure by Exemp- 
- 3 / 

tioa 7* 

¥e recognize, ho^jever, that the district court has not 
had the opportunity to evaluate the govemment's Exemption 7 
claim in the light of Weisberg and that the record was not 
developed with the Welsberg principles in mind. For this 
reason, if the Court should reject our view that other 

3/ In any event, the record certainly precludes the entry of 
summaiy Judgment on this point. 




esejnptiona clearly cover the the Coart jaay find it 
epprspriate to i-cisand the case to the district court tor 
the purpose cf evaluating the Kxer^ticstt 7 cleia in light 
of ^eiai>erg: > 

Bespsctfxiily cub 2 altted» 
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